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Chapter 11

Bulló – Tassi – Estebenet –
Lipera – Torassa – Abogados

Argentina

1 Liability Systems

1.1 What systems of product liability are available (i.e. liability in
respect of damage to persons or property resulting from the
supply of products found to be defective or faulty)? Is
liability fault based, or strict, or both? Does contractual
liability play any role? Can liability be imposed for breach of
statutory obligations e.g. consumer fraud statutes?

Product liability in Argentina is regulated by two different systems

which, in certain situations, can overlap:

(i) The basic system is ruled by the Civil Code which provides
two different sources of liability:

a. Contractual liability: it is deemed that there is an
implicit duty of safety by which the provider of a
product is liable for any damages caused by the
product to the purchaser.  This liability is strict and
based on the duty of safety.

b. Non-contractual liability: there is a general duty not to
harm any person.  This duty may be applied to deem
liable the manufacturer or seller of a product if the
product harms any person, whether there was a
contract between them or not.  This liability is strict
and the manufacturer or seller would only be released
by proving that there is no causal link between the
damage and the defect of the product.

At present, there is a bill to reform the Civil Code being
considered by the National Congress.  This reform may
eliminate the main differences between contractual and non-
contractual liability and introduce other changes to our
system. The bill also has a special chapter devoted to
consumer rights.

(ii) The Consumer Protection Act (CPA) system: this system
applies when a consumer suffers damages.

For CPA purposes, consumers are individuals or corporations
that acquire products or services as final consumers for their
own benefit or for the benefit of their family or social group.
Third parties not party to a consumer relationship but who, as
a consequence of a consumer relationship, acquire or use
products or services as end users, as well as anyone exposed
to a consumer relationship, are also considered consumers
under the CPA.

The CPA sets forth that products and services shall be
supplied in a way that does not harm consumers’ health.

The manufacturer, the importer, the dealer, the provider, the
retailer, and anyone who puts its brand or trademark on a
product or service are jointly, strictly and severally liable for
any damages caused to a consumer by the risk or defect of
the product or service.  The carrier shall be liable for
damages arising from transportation.

Any of the abovementioned can be released from liability by

proving that the cause of the harm is alien to them.

In addition, the one who was held liable because of his/her fault and

ended up paying the total compensation can seek proportional

reimbursement from those who were also considered guilty.

1.2 Does the state operate any schemes of compensation for
particular products?

No, it does not operate any schemes of compensation.

1.3 Who bears responsibility for the fault/defect? The
manufacturer, the importer, the distributor, the “retail”
supplier or all of these?

Under the Civil Code system, the manufacturer shall bear the

responsibility for the fault/defect, unless the fault/defect arises from

acts or omissions of the importer, distributor, or retailer, etc.

Under the CPA system, please see question 1.1 (ii).

1.4 In what circumstances is there an obligation to recall
products, and in what way may a claim for failure to recall
be brought?

There are no general rules regarding mandatory recalls.  However,

it is advisable to carry out a recall when the producer, supplier,

seller, etc. becomes aware of a product defect.  Certain activities are

subject to regulations that may lead to mandatory recalls ordered by

the respective authorities (e.g. drugs, food and medical devices).

Besides, when a defect is detected, Section 4 of Decree 1798/94

provides that authorities and consumers be promptly informed (in

the latter case, through advertising).

1.5 Do criminal sanctions apply to the supply of defective
products?

Yes, the supply of defective products can lead to criminal sanctions.

2 Causation

2.1 Who has the burden of proving fault/defect and damage?

Under the Civil Code system, in claims based on contractual

liability, as well as in claims based on non-contractual liability, the
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claimant has the burden of proof of the damages, the defect, and the

causal link between them.

The defendant shall prove the lack of damages, defect and/or causal

link.  In the last case, the defendant shall prove that the damages

stem from the victim’s fault, a third party’s fault or from force
majeure.

Under the CPA system, the consumer shall only prove the damage

and its relation to the product.  The CPA also sets forth that the

provider shall cooperate with the claimant disclosing any useful

information.

2.2 What test is applied for proof of causation?  Is it enough
for the claimant to show that the defendant wrongly
exposed the claimant to an increased risk of a type of
injury known to be associated with the product, even if it
cannot be proved by the claimant that the injury would not
have arisen without such exposure?

The general principle is that the claimant has the burden of proof of

the causal link between the damage and the product.  The defendant

has the burden of proof that the causal link was interrupted by

another event.

However, some courts apply a theory by which the burden of proof

is on the party who is in a better condition to prove.

Additionally, in disputes ruled by the CPA, the provider shall

cooperate with the claimant disclosing any useful information.

The key issue in any dispute is to prove the causal link between the

damage and the product.  In this regard, courts apply the standard

of the “adequate cause” which is based on the ordinary course of

events.

2.3 What is the legal position if it cannot be established which
of several possible producers manufactured the defective
product? Does any form of market-share liability apply?

There is no market-share liability system.

However, under the CPA, all the members of the supply chain are

considered strictly, jointly, and severally liable, as mentioned in

question 1.1 (ii).

2.4 Does a failure to warn give rise to liability and, if so, in
what circumstances?  What information, advice and
warnings are taken into account: only information
provided directly to the injured party, or also information
supplied to an intermediary in the chain of supply
between the manufacturer and consumer?  Does it make
any difference to the answer if the product can only be
obtained through the intermediary who owes a separate
obligation to assess the suitability of the product for the
particular consumer, e.g. a surgeon using a temporary or
permanent medical device, a doctor prescribing a
medicine or a pharmacist recommending a medicine?  Is
there any principle of “learned intermediary” under your
law pursuant to which the supply of information to the
learned intermediary discharges the duty owed by the
manufacturer to the ultimate consumer to make available
appropriate product information?

A failure to warn can give rise to liability.  According to the CPA,

the provider of a product shall inform the consumer about all the

characteristics of the product or service and, regarding risky

products or services, the provider shall follow the applicable

regulations and provide reasonable information in order to allow the

consumer to use them in a safe way.  For example, a user’s manual

in Spanish shall be provided by the producer and, as the case may

be, by the provider.

Even though it is not clear to what extent information provided to

intermediaries may totally or partially release, or not release, the

producer from liability, it should be noted that the CPA sets forth

that the information shall be given to the consumer.

There is no “learned intermediary” principle and it should be noted

that, as was mentioned in question 1.1 (ii), all the members of the

supply chain may be considered liable under the CPA.

3 Defences and Estoppel

3.1 What defences, if any, are available?

There are two classes of defence: (i) procedural defences; and (ii)

substantial defences:

(i) The main procedural defences under the Federal Rules of

Procedure are: (a) statute of limitation (which may also be

considered as a substantial defence); (b) lack of jurisdiction

of the courts before which the suit was filed; (c) lack of

standing to sue; (d) lis pendens; and (e) res judicata.

(ii) The main substantial defences in strict liability cases are: (a)

lack of causal link between the damage and the product; (b)

force majeure or similar situations; (c) the victim’s

negligence; or (d) damage caused by third persons for whom

the defendant has no liability.  It should be noted that in (c)

and (d), the defences shall have force majeure characteristics.

3.2 Is there a state of the art/development risk defence?  Is
there a defence if the fault/defect in the product was not
discoverable given the state of scientific and technical
knowledge at the time of supply?  If there is such a
defence, is it for the claimant to prove that the fault/defect
was discoverable or is it for the manufacturer to prove
that it was not?

State of the art/development risk defences are not regulated in our

legislation, and there is no consensus as to whether this defence

shall be applicable or not, since our general liability system and the

CPA system are strict.  In general, this is not a valid defence.

3.3 Is it a defence for the manufacturer to show that he
complied with regulatory and/or statutory requirements
relating to the development, manufacture, licensing,
marketing and supply of the product?

There is no consensus as to the effect of this defence since our

general liability system and the CPA system are strict.  So, in

general, that kind of evidence is not enough to reject the liability in

all cases, but can show indirectly that the damage was produced by

another event and was alien to the product.

3.4 Can claimants re-litigate issues of fault, defect or the
capability of a product to cause a certain type of damage,
provided they arise in separate proceedings brought by a
different claimant, or does some form of issue estoppel
prevent this?

According to our procedural principles, once a dispute is finished,

it cannot be re-litigated due to the arising of new facts in different

proceedings by a different claimant.  In this case, res judicata
defence shall be applicable.

However, it should be noted that as the CPA possess a duty of
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cooperation to the defendant, the above described circumstance

may be considered as a failure to comply with this duty and,

therefore, this might increase the chances of the claimant to

challenge the res judicata defence.

Additionally, a new claimant can take advantage of the issues which

have arisen in a previous proceeding filed by other claimant.

3.5 Can defendants claim that the fault/defect was due to the
actions of a third party and seek a contribution or indemnity
towards any damages payable to the claimant, either in the
same proceedings or in subsequent proceedings?  If it is
possible to bring subsequent proceedings is there a time
limit on commencing such proceedings?

Yes, a defendant can seek contribution by asking the courts to

summon the third party to join the existing litigation or by suing the

third party after the existing litigation ends.  However, in the latter,

the third party can motion for the dismissal of the subsequent

proceeding alleging that the plaintiff in this proceeding failed to

defend itself properly in the previous proceeding (mali processus).

The CPA specifically allows the members of the supply chain who

have been found liable to seek reimbursement from the other

members. 

Time limits arise from the nature of the relationship between these

persons.  In principle, if there is a contractual relationship, the

statute of limitation might be 10 years (or less, depending on the

contract).  If there is no contractual relationship, it might be 2 years.

3.6 Can defendants allege that the claimant’s actions caused
or contributed towards the damage?

Yes, they can.

4 Procedure

4.1 In the case of court proceedings is the trial by a judge or
a jury? 

Proceedings are conducted by judges.

4.2 Does the court have power to appoint technical
specialists to sit with the judge and assess the evidence
presented by the parties (i.e. expert assessors)?

Yes, the court has this power at the request of the parties or

whenever it considers necessary to render a judgment.

4.3 Is there a specific group or class action procedure for
multiple claims? If so, please outline this.  Is the
procedure ‘opt-in’ or ‘opt-out’?  Who can bring such
claims e.g. individuals and/or groups?  Are such claims
commonly brought?

Federal procedure rules provide for joinder of parties and

aggregation of different proceedings, provided that certain

requirements are met.

Additionally, at the federal level, collective actions are allowed

based on section 43 of the National Constitution and certain

provisions of the CPA.

It should be noted that many aspects of collective actions are still

being developed by the courts and scholars, since there isn’t a

comprehensive regulation on this matter.

Under the CPA, consumers are entitled to opt-out.

So far, collective actions are common in connection with claims

such as mis-selling of financial services, abusive fees, etc., but not

in product liability cases. However, it should be noted that a

putative class action of 300 women has been recently filed against

a laboratory, an insurance company and a certifying body, all of

them foreign companies, in connection with allegedly defective

silicone implants.  As of March 2014 no judgment has been

rendered as to whether the action can progress as a class action.

4.4 Can claims be brought by a representative body on behalf
of a number of claimants e.g. by a consumer association?

In principle, claims can be brought by the government, the Public

Attorney, the Ombudsperson, and consumer associations.  There is

no consensus as to the possibility of an individual to bring a

collective action.

4.5 How long does it normally take to get to trial?

In the City of Buenos Aires, trials are started by simply filing the

suit after a mandatory mediation proceeding.

Normally it takes 4 or 5 years to get a lower court judgment.

4.6 Can the court try preliminary issues, the result of which
determine whether the remainder of the trial should
proceed?  If it can, do such issues relate only to matters
of law or can they relate to issues of fact as well, and if
there is trial by jury, by whom are preliminary issues
decided?

Under certain conditions, the court can try preliminary issues

relating to matters of law and issues of fact.

4.7 What appeal options are available?

Our federal legal system provides an appeal to a Court of Appeals

against a final judgment from a lower court.

Extraordinary appeals to the Supreme Court can be admitted if the

federal matter is involved or if a judgment is deemed arbitrary.

When the Nation is involved, an ordinary appeal to the Supreme

Court can also be available.

4.8 Does the court appoint experts to assist it in considering
technical issues and, if not, may the parties present
expert evidence?  Are there any restrictions on the nature
or extent of that evidence?

The courts can appoint experts.  Each party is allowed to appoint

experts to counter or reinforce the conclusions of the experts

appointed by the courts.

Evidence must be related to the facts under discussion and relevant

for the case.

4.9 Are factual or expert witnesses required to present
themselves for pre-trial deposition and are witness
statements/expert reports exchanged prior to trial?

There is no obligation to present expert witnesses or to exchange

witness statements or experts’ reports prior to trial.

In certain cases, parties can seek for conservatory measures to
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guarantee the availability of certain evidence such as elder

witnesses’ statements.

4.10 What obligations to disclose documentary evidence arise
either before court proceedings are commenced or as
part of the pre-trial procedures?

In principle, each party has the duty to present the evidence that it

deems necessary or convenient.  Therefore, there is no obligation to

disclose documentary evidence.

However, a party can ask its counterparty to submit relevant

documents in its possession.  A party’s reluctance to submit that

documentation might be considered by the court as a negative

inference against it.

Additionally, according to the CPA, defendants shall cooperate and

produce all of the evidence they have.

4.11 Are alternative methods of dispute resolution available
e.g. mediation, arbitration?

In the City of Buenos Aires, there is a mandatory mediation

proceeding.

Besides, the CPA provides for arbitration for consumer claims and

an administrative dispute resolution proceeding.

4.12 In what factual circumstances can persons that are not
domiciled in Argentina, be brought within the jurisdiction
of your courts either as a defendant or as a claimant?

A person not domiciled in Argentina can be brought within the

jurisdictions of our courts:

(i) as a claimant, if it has a claim against a person domiciled in

Argentina or if the claim arises from breach of a contract that

should have had to be fulfilled in Argentina, or if it arises

from a damage which occurred in this country.  In certain

cases a caution of the foreign claimant might be required,

although this requirement can be waived; or

(ii) as a defendant, if the claim arises from breach of a contract

that should have been fulfilled in Argentina, if it arises from

a damage occurred in this country, or if the case involves

consumer rights related to consumer finance and the

consumer is domiciled in Argentina.

5 Time Limits

5.1 Are there any time limits on bringing or issuing
proceedings?

Time limits arise from the applicable statute of limitations.

5.2 If so, please explain what these are.  Do they vary
depending on whether the liability is fault based or strict?
Does the age or condition of the claimant affect the
calculation of any time limits and does the Court have a
discretion to disapply time limits?

There are different time limits.  The statute of limitation for tort

claims is 2 years and for contractual claims is 10 years.

The CPA provides a 3-year statute of limitation for consumer cases,

but longer time limits under other regulations shall prevail.

Some circumstances might affect the calculation (e.g. pre-judicial

claims, continuing damages).  Additionally the courts are allowed to

dis-apply time limits when the suit was not filed in time due to the

existence of factual obstacles, provided that the claim is filed within

3 months after said obstacles disappeared.  A similar solution is

applicable if the plaintiff failed to file the suit due to fraud of the

defendant.  Criminal actions might also suspend calculation of time

limits.

5.3 To what extent, if at all, do issues of concealment or fraud
affect the running of any time limit?

Please see question 5.2.

6 Remedies

6.1 What remedies are available e.g. monetary
compensation, injunctive/declaratory relief?

Money compensation and injunctive/declaratory relief are

available.

Under the CPA, a consumer can also: (i) demand that the supplier

be ordered to comply with its contractual obligations, as long as that

is possible; (ii) accept other product or service; or (iii) terminate the

contract and ask for reimbursement.  Additionally, a consumer can

claim for damages.

6.2 What types of damage are recoverable e.g. damage to
the product itself, bodily injury, mental damage, damage
to property?

In principle, all the damages that are not remote shall be fully

compensated.  This includes: (i) damage to the product itself; (ii)

bodily injury; (iii) mental damage; (iv) moral damage; (v) loss of

profits; and (vi) loss of chance.

6.3 Can damages be recovered in respect of the cost of
medical monitoring (e.g. covering the cost of
investigations or tests) in circumstances where the
product has not yet malfunctioned and caused injury, but
it may do so in future?

Future damages shall only be compensated if their occurrence is

certain or if they are inevitable consequences of present damages.

6.4 Are punitive damages recoverable? If so, are there any
restrictions?

Under the CPA, courts can award punitive damages in favour of

consumers, not exceeding US$625,000 as of March 2014.

6.5 Is there a maximum limit on the damages recoverable
from one manufacturer e.g. for a series of claims arising
from one incident or accident?

No, there isn’t.

6.6 Do special rules apply to the settlement of
claims/proceedings e.g. is court approval required for the
settlement of group/class actions, or claims by infants, or
otherwise?

Settlement between adult parties in individual proceedings shall be

approved by the court, but as long as the settlement does not
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infringe the public policy and is not subject to other rules, there are

no reasons to reject the approval.

Settlements in claims by infants must be approved by the court

having previously heard the Defendant of Minors.

Under the CPA, settlements in collective actions must be approved

by the court with the prior consent of the Public Attorney.  These

settlements shall also allow consumers to exclude themselves from

the binding effect of the settlement.

It is worth mentioning that the National Government has recently

filed certain suits challenging consumer class action settlements

alleging that they were fraudulent and harmful to the class

members. These proceedings are still at their initial stages. 

6.7 Can Government authorities concerned with health and
social security matters claim from any damages awarded
or settlements paid to the Claimant without admission of
liability reimbursement of treatment costs, unemployment
benefits or other costs paid by the authorities to the
Claimant in respect of the injury allegedly caused by the
product?  If so, who has responsibility for the repayment
of such sums?

Such claims are not usual in Argentina, but are theoretically

possible.

7 Costs / Funding

7.1 Can the successful party recover: (a) court fees or other
incidental expenses; (b) their own legal costs of bringing
the proceedings, from the losing party?

The “loser pays” rule applies in Argentina, but courts have the

power to depart from that rule in certain cases.

However, the losing party can be released from bearing litigation

costs by proving its lack of economic resources to afford them.

Under the CPA, consumers and other accepted plaintiffs are

automatically granted with the right to litigate without bearing

costs, but there is no consensus as to whether that right only releases

from the duty to pay the litigation tax or also from the duty to bear

other costs.

7.2 Is public funding e.g. legal aid, available?

No, there isn’t.

However, the right to litigate without bearing costs is available, as

mentioned in question 7.1.

7.3 If so, are there any restrictions on the availability of public
funding?

Please see question 7.2.

7.4 Is funding allowed through conditional or contingency
fees and, if so, on what conditions?

Lawyers can agree with their clients to receive up to 40% of the

amounts recovered, plus additional fees awarded by the courts to be

paid by the losing counterparty.

7.5 Is third party funding of claims permitted and, if so, on
what basis may funding be provided?

There is no regulation on this issue.

8 Updates

8.1 Please provide, in no more than 300 words, a summary of
any new cases, trends and developments in Product
Liability Law in Argentina.

As mentioned, there is a project to drastically modify and unify our

Civil Code and our Commercial Code currently being considered

by the National Congress.  This project includes extensive changes

to our liability system.

Besides, the Supreme Court has recently accepted the possibility of

filing consumer class actions in certain circumstances and this will

probably lead to an increase of this type of litigation in our country.
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